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In a judgment handed down nearl a quickl a the flame that
once pread up the façade of the Lacroe apartment tower in
Latroe treet, Dockland, the Victorian Court of Appeal (each and
Oorn JJA and tne AJA) on 26 March 2021 refued to grant leave
in all ut one of the uilding conultant’ 25 ground of appeal.

Ke takeawa

The Victorian Court of Appeal in Tanah Merah Vic Pt Ltd v Owner
Corporation No 1 and Or [2021] VCA 72 ha trongl affirmed the
original deciion of Judge Woodward in the Victorian Civil and
Adminitrative Triunal (VCAT). In particular, the following finding
were affirmed:

that the ue of comutile aluminium compoite panel (ACP)
on the facade of the uilding wa not compliant with the uilding
Code of Autralia;

that the intallation of the ACP reached the tatutor
warrantie given  the uilder under the Dometic uilding
Contract Act 1995 (Vic);

that a uilder in the period from 2007 to 2010 wa not expected to
have known aout the rik of intalling ACP on uilding like
Lacroe;

that depite the uilder’ reache of the tatutor warrantie, 
operation of the Wrong Act 1958 (Vic) (Wrong Act), liailit for
the loe uffered  the uilding owner ultimatel fall on the
variou uilding conultant and the individual who tarted the
fire; and

that the ‘peer profeional defence’ will not e availale to
uilding urveor who have approved the ue of ACP in
circumtance like on the Lacroe uilding a the widepread
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practice wa deemed to e unreaonale.

The deciion mean that all participant in the contruction indutr,
from contractor to uilding indutr profeional, who have
pecified, intalled or approved the ue of comutile cladding on
uilding will continue to e challenged  claim made  owner’
corporation and other propert owner.

ackground

A i now well known, hortl efore 2:23 am on 24 Novemer 2014
a fire, reulting from an incompletel extinguihed cigarette utt left
to urn out in a platic container, roke out on the alcon of
apartment 805 of the 21 tore Lacroe apartment tower.

The fire pread acro 14 floor of the uilding’ façade within 12
minute. The rapid pread of the fire wa a conequence of the ACP
that had een intalled on the uilding’ façade.

Although all of the 400 or o occupant were uccefull evacuated
from the uilding, damage to the uilding wa utantial. The
owner and the owner’ corporation (Owner) claimed to have
incurred loe exceeding $12 million.

VCAT deciion

To recover their loe, the Owner rought a claim in VCAT againt
the uilding profeional involved in the contruction of Lacroe
(and againt the peron who originall left the cigarette in the
platic container on the alcon). The uilding profeional
included the uilder (uilder) and the uilding urveor, architect
and fire engineer (collectivel, the Conultant).

The trial at VCAT can e divided into two group of claim, thee
eing:

1. the Owner’ claim againt the uilder; and

2. the uilder’ claim againt the Conultant.

The Owner were largel ucceful in their claim againt the
uilder, with Judge Woodward ordering the uilder to compenate
the Owner for their lo.

At the ame time, the uilder ucceeded in it claim againt the
Conultant, with Judge Woodward ordering the Conultant to
reimure the uilder in repect of 97% of the damage awarded to
the Owner.  

The practical impact of hi Honour’ finding wa that, although the
uilder wa held liale to the Owner, it wa ale to pa thi
liailit on to the Conultant.  

Judge Woodward reached thi outcome having decided that the
Owner’ claim againt the uilder were not apportionale, and that
the uilder’ claim againt the Conultant were apportionale.  

Thi deciion meant that the Conultant were required to reimure
the uilder for the amount it wa liale to the Owner. Thi apect
of the Judge’ deciion wa highl contentiou and wa the uject
of mot of the ground of appeal.  

In Victoria, apportionment of damage i regulated  the Wrong
Act. The Wrong Act provide that the liailit of a defendant who i a
concurrent wrongdoer mut e limited to an amount reflecting the
proportion of the lo or damage claimed that the court conider



jut, having regard to the extent of the defendant’ reponiilit for
the lo and damage.  

The damage were ultimatel awarded in the following proportion:

Defendant ucceful claim Proportionate
reponiilit

uilder

LU imon
uilder Pt Ltd

reach of tatutor
warrantie regarding
material, compliance with
law and fitne for purpoe.

(The argument that the
uilder failed to how
reaonale care wa not
ucceful.)

3%*

Conultant

uilding
urveor
(Gardner Group
Pt Ltd and it
emploee)

reach of conultanc
agreement  failing to
exercie due care and kill.

Mileading or deceptive
conduct, to ome extent.

33%

Architect
(lenerg
Fraer Pt Ltd)

reach of conultanc
agreement  failing to
exercie due care and kill.

25%

Fire engineer
(Tanah Merah
Pt Ltd trading
a Thoma
Nicola)

reach of conultanc
agreement  failing to
exercie due care and kill.

Mileading or deceptive
conduct, to ome extent.

39%

* The occupant whoe cigarette appeared to have caued the fire did
not participate in the proceeding ut hi proportional reponiilit
wa aeed a 3% of the overall amount paale to the uilder.
ince the occupant did not participate in the proceeding, Judge
Woodward noted that the uilder remained liale to thi extent.

The appeal 

Left cumulativel liale for 97% of the Owner’ loe, the
Conultant appealed Judge Woodward’ deciion to the Victorian
Court of Appeal.  Given there wa coniderale overlap etween the
Conultant’ 25 propoed ground of appeal, the ground were
ditilled into 11 iue for determination.   

The iue et out  the Conultant for conideration, and the
finding of the Court in repect of each of thee iue, are a
follow:

Iue ummar of iue Outcome

1. 
Were the Owner’ claim againt the repondent’
apportionale claim under pt IVAA of the Wrong Act?



Judge Woodward made no error determining that the
reach of warrant claim that he upheld againt the
uilder were not apportionale, a the Owner’
claim againt the uilder did not themelve arie
from an failure to take reaonale care.

No –
leave to
appeal
not
granted

2.
Wa the uilder a concurrent wrongdoer in repect of the
conultant for the purpoe of ection 24AH of the
Wrong Act?

ecaue the claim wa determined to not e
apportionale, thi iue did not need to e
conidered.

No –
leave to
appeal
not
granted

3. Did the uilder fail to take reaonale care?

The Court agreed with Judge Woodward that the
uilder did not fail to take reaonale care, in part,
ecaue the uilder wa unaware of the fire rik
aociated with the ACP, wa not reponile for
incorporating ACP into the deign, and wa entitled
to rel on the Conultant to enure compliance with
the CA.

The Court alo rejected a umiion (which it
conidered wa not previoul raied in VCAT) that
ection 16 of the uilding Act 1993 (Vic) impoe a
tatutor, non-delegale dut on the uilder
actionale  wa of a claim in damage in repect of
damage to propert and pure economic lo.

No –
leave to
appeal
not
granted

4.

On the proper contruction of the Architect’ pecification
and drawing, wa the uilder directed and/or permitted
to elect the product Alucoet or an compoite metal
cladding product that wa contrar to the uilding Act
1993 (Vic) and the uilding Code of Autralia (CA)?

The Court held that reference to ACP in the
pecification and drawing prepared  the Architect
did not require the uilder to enure that the material
elected complied with the CA. Thi remained the
Architect’ reponiilit under it conultanc
agreement.

No –
leave to
appeal
not
granted

5.
Did the Triunal err in finding that the Architect wa
negligent in repect of it inpection and approval of the
Alucoet ample?

The Court held that it made no commercial ene to
limit the cope of the Architect’ requirement to
inpect ample a eing limited to a viual
inpection onl (rather than approving aed on
regulator compliance), and accordingl Judge
Woodward did not err in the contruction of the
Architect’ oligation in repect of the approval of
ample. Further, the Court concluded that even if
Judge Woodward had micontrued the oligation,
thi would not impact the concluion that the
Architect’ approach to the ample approval wa in
reach of it roader oligation a the head deign
conultant.

No –
leave to
appeal
not
granted



6.
Wa it reaonal open to the Triunal to find that the
Owner’ lo included an increae in inurance
premium?

The Court held that evidence of an inurance roker,
which wa contained in an email attached to a
witne tatement and tated that “cladding at the
propert [had] accounted for approximatel 80 per
cent of the increae in premium from ear”, wa
properl taken into account  Judge Woodward to
upport the Owner’ claim for damage in repect of
an increae in inurance premium, noting that VCAT
i not ound  the rule of evidence and the relevant
document had een tendered without ojection.

Ye –
leave to
appeal
not
granted

7.
Did the Triunal err in it contruction of cl C1.12(f) of
the CA?

The Court rejected the argument put forward  the
uilding urveor that ‘laminate’ where ued in
claue C1.12(f)(i) of the CA doe not include the
polethlene core of the ACP ued to clad the
Lacroe uilding and hence thi core wa not
required to e non-comutile. 

No –
leave to
appeal
not
granted

8.
Did the Triunal err in it concluion that the ‘peer
profeional opinion’ wa ‘unreaonale’ for the
purpoe of  59(2) of the Wrong Act?

The Court at [247] agreed with the finding of Judge
Woodward that the acceptance of the widepread
practice of “iuing ... uilding permit for the ue of
ACP uch a Alucoond with a polethlene core
and with a certificate under A1530.3 on external
wall not having an FRL in high-rie uilding of tpe
A contruction, reling on CA C1.12(f)” wa
unreaonale, and therefore the ‘peer profeional
opinion’ defence did not appl.

No –
leave to
appeal
not
granted

9.
 iuing the relevant uilding Permit did the uilding
urveor make a repreentation to the uilder that wa
mileading and deceptive?

Thi iue wa linked to oth iue even and eight
and wa alo anwered in the negative.

No –
leave to
appeal
not
granted

10.
Wa the uilding urveor’ failure to identif and
remed the omiion in the fire engineering report
cauative of an lo?

The Court agreed that the uilding urveor’ failure
to quer a reference to pre-cat panel wall tem in
the Fire ngineer’ report when the ue of ACP wa
propoed did not caue the relevant lo.  

In particular, it wa held that Judge Woodward had
incorrectl found that the Fire ngineer had aumed
that a compliant form of ACP would e utilied when
it wa clear that the Fire ngineer wa alread aware
that non-compliant ACP had een propoed.

No –
leave to
appeal
granted



11.
Did the Triunal fail to conider the degree of departure
 uilding urveor from the relevant tandard of care
in making the apportionment finding?

The Court held that the Judge had conidered the
uilding urveor’ departure from the tandard of
care and related iue and that therefore thi iue
did not give rie to a quetion of law.

No –
leave to
appeal
not
granted

Concluion

At the time of writing, the Court had not et heard the partie in
relation to conequential order and cot. The judgment itelf did
not otherwie include an comment on whether the proportionate
reponiilitie etween the conultant hould e altered.

The deciion effectivel maintain the tatu quo that wa put in
place after the original VCAT deciion wa made and will come a
little comfort for an conultant involved in deigning uilding
which pecified ACP cladding, or their inurer.

uilder ma e uoed  the fact that LU imon emerged relativel
uncathed. However, each cae will turn on it fact, including:

the pecific oligation impoed on each of the partie;

the circumtance in which the deign and contruction of the
project i undertaken (including when the relevant work take
place);

the involvement of the uilder in the election and pecification
of the cladding material and it compliance with that
pecification.

Recent legilative change, uch a the an on pecific comutile
cladding product (including ACP), will help to enure that the
circumtance leading to thi cae do not happen again.

However, it remain to e een whether the appeal will open the wa
for an increae in proceeding dealing with comutile cladding, in
parallel with work done to rectif thoe uilding, including
through the Victorian Government’ Cladding Rectification Program.
 

It i alo et to e een if uilding conultant, who were reling on
argument relating to apportionailit imilar to thoe raied  the
architect and fire engineer in thi cae, will reconider their poition
in relation to exiting proceeding.  
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