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Lender Allowed To Foreclose But Punished By Court For

Violating Consumer Fraud Act

by: Peter J. Gallagher

A New Jersey trial court issued an interesting opinion last week, allowing a

lender to foreclose but imposing significant limitations on the lender because

the court concluded that the lender had violated the Consumer Fraud Act.

In Freedom Mortgage Corporation v. Mamie E. Major , borrower wanted to

refinance the mortgage on her home to lower the 5 5/8 interest rate and take out additional money to

help pay for her grandson’s college tuition. Defendant was 70 years old, earned approximately $30,000

per year and owed $341,500 on her existing mortgage. At the time of the refinance her home had a

market value of $365,000, but she eventually abandoned her plan to obtain more equity from the home

and instead refinanced just to lower the interest rate.

Her existing home loan was an FHA-insured loan and was current, so Freedom Mortgage Company

treated the refinance as an FHA “Streamline loan,” which required little or no new or extra

documentation and did not require a new appraisal. According to Freedom, FHA guidelines allowed it to

rely on the underwriting performed by the prior lender. Nonetheless, before approving the refinance,

Freedom used a “net benefit” test to determine whether it was justified, and concluded that it was

because both the interest rate and the monthly payment would be lower under the new loan.

At the closing, borrower signed a HUD-1A Settlement Statement that showed a new loan of $354,005,

which included the payoff of the prior loan, the payoff of open tax balances, and $11,479.65 in

settlement charges, payable to Freedom, for, among other things, a loan discount fee, commitment

fee, application fee, and courier fee.

After making six payments on the new loan, borrower defaulted. Freedom filed a foreclosure

complaint, which borrower answered. Freedom then moved to strike the answer and proceed with the

foreclosure as uncontested. The court granted this motion, but found that there was a factual issue as

to whether Freedom violated the New Jersey Consumer Fraud Act (“CFA”) in connection with the

refinance. After trial on this issue, the court concluded that Freedom had, in fact, violated the CFA.

 

The court found that, based on the borrower’s age, her income, and her “future income prospects,” it

should have been “obvious” to Freedom that her “annual income did not support the  monthly

mortgage payment itself.” Accordingly, the court concluded that the loan was granted “to engender

fees for the lender and not for the benefit of the borrower.” On this point, the court noted that

borrower’s monthly payment under the new loan was reduced by only $63, while the costs of the

refinance were more than $11,000, therefore it would take more than five years for borrower to realize

any benefit from the refinance.

Based on these conclusions, the court held that while Freedom had demonstrated its right to

foreclose, in connection with its foreclosure, it: had to forfeit the $11,479.65 in fees it charged to
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borrower in connection with the refinance; had to limit its foreclosure judgment to the payoff amount

of the original loan; had to forfeit interest earned since the date of default; was liable to borrower for

treble damages, calculated as $34,438.95 (three times the fees charged by Freedom in connection with

the refinance) less the $11,479.65 the court ordered Freedom to forfeit; had to delay filing for entry of

judgment to allow borrower to sell her home or refinance with a new lender; and had to pay defendant’s

counsel fees of $26,165.

While the court’s decision in this case was obviously influenced by the unique and unsympathetic

underlying facts, and its decision may ultimately be appealed and either reversed or amended, it

nonetheless serves as important reminder to lenders -- particularly residential lenders, and particularly

in New Jersey – that courts will closely scrutinize their actions when pursuing foreclosure.
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