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New York Court Hold
Contractor’ Failure to
Timel Pa Through
ucontractor Dela
Claim to the Owner
Contitute reach of
the Covenant of Good
Faith and Fair Dealing
Rad and D’Aprile, Inc. v. Arnell Contruction Corp, No. 502464/14, 2019
L 131606 (NY. up. Ct. April 3, 2019)

Kritopher err

In June of 2001, Arnell Contruction Corp. (“Arnell”) entered into a prime
contract to uild two anitation garage in rookln for the New York Cit
Department of anitation (the “Cit”).  Arnell ucontracted the project’
maonr work to Rad and D’Aprile, Inc. (“Rad”).  After execution of the
ucontract, Rad wa informed that the tart of work would e delaed ecaue
the Cit had not et otained ownerhip or acce to all portion of the ite. 
When it work did commence, onl limited portion of the ite were availale. 
Thi caued inefficiencie in Rad’ work and caued it to incur increaed cot.

During the ummer of 2002, Rad put Arnell on notice of it dela claim and
requeted additional compenation under the ucontract.  In a liquidating
agreement dated Augut 9, 2002, Arnell agreed to increae Rad’ compenation
 $100,000 and further agreed to incorporate Rad’ claim into Arnell’ own
claim to the Cit, which Arnell would umit at the completion of the project. 
Arnell agreed that “[a]n mone received in the ettlement of the claim [for Rad]
over the $100,000 will e forwarded to [Rad].”
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Rad utantiall completed it work in eptemer of 2005 and, after working
with Arnell to perfect it claim throughout 2005, ultimatel umitted it claim
to Arnell on Octoer 31, 2005.  In turn, in Januar of 2006, Arnell informed Rad
that the claim had een umitted to the Cit, along with the claim of Arnell
and other ucontractor.  Thereafter, Rad periodicall inquired aout the
tatu of the claim.  From 2006 through 2010, Arnell provided aurance that
the claim had een umitted and remained pending with the Cit.  In realit,
however, Arnell never umitted it claim to the Cit until Augut 11, 2010. 
When Arnell uequentl filed a reach of contract action againt the Cit, the
action wa dimied a time-arred.  ventuall, in Augut of 2013, Arnell
ettled it claim with the Cit.  Arnell agreed to releae Rad’ claim, ut Rad
wa never informed of the ettlement.

On March 21, 2014, Rad ued Arnell for reach of contract in the upreme Court,
King Count, aerting caue of action for reach of contract, quantum
meruit and reach of the Augut 9, 2002 liquidating agreement. On the partie’
cro motion for ummar judgment, all of Rad’ claim ariing under the
ucontract were dimied a time-arred.  The court reaoned that Rad’
caue of action under the ucontract accrued at utantial completion of it
work, which had occurred in eptemer of 2005.

With repect to Rad’ claim under the Augut 9, 2002 liquidating agreement,
the Court denied Arnell’ motion for ummar judgment and entered judgment
in favor of Rad.  Firt, Arnell argued that Rad wa not entitled to recover dela
damage under the liquidating agreement ecaue the ucontract contained a
no-damage-for-dela claue.  The Court rejected thi argument, reaoning that
the liquidating agreement provide an independent ai for Rad’ recover of
dela damage. Whether or not uch damage would have een recoverale
under the ucontract, the Court determined that in entering into the
liquidating agreement, “Arnell aumed liailit for Rad’ damage occaioned
 the Cit’ dela[.]”

econd, Arnell argued that no part of the 2013 ettlement with the Cit
contituted pament for Rad’ claim. Thu, it argued that Rad had no right to
recover damage under the term of the liquidating agreement.  The Court
rejected thi argument, holding that Arnell reached the covenant of good faith
and fair dealing and that Rad wa therefore entitled to recover all damage
caued  the reach.  The Court reaoned that Arnell acted in ad faith 
failing to timel preent Rad’ claim to the Cit or take other tep necear to
protect Rad’ claim, uch a reponding to requet from the Cit for
appropriate claim and cloe-out documentation.  The Court reaoned that
Arnell’ ad faith wa further demontrated  it failure to inform Rad of the
2013 ettlement with the Cit.  A a reult of it reach of the covenant of good
faith and fair dealing, Arnell would therefore e liale under New York law for
Rad’ full damage and would not e limited to a pro rata portion under the
liquidating agreement.

To view the full text of the court’ deciion, courte of loomerg Law, click
here.
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