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Doing Business In California – When Can an
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Mot companie doing uine in California

are aware of California’ long-tanding pulic

polic in favor of emploee moilit over an

emploer’ ailit to impoe a proviion

prohiiting an emploee from going to work

for a competitor pot-termination, which i

emedded in California uine &

Profeion Code ection 16600.  Particularl where the emploer i headquartered

outide of California, in a tate where non-compete are enforceale under the

appropriate circumtance, ome emploer have attempted to implement choice-

of-law claue in emploment agreement with California emploee that purport to

require an dipute etween the partie to e governed not  California law, ut

rather  the law of a tate more favorale to the enforcement of non-compete.  A

a general rule, California court teadfatl refue to enforce uch claue, tating

that the trong pulic polic and tatutor prohiition againt non-compete in

California override an contractual proviion deignating another tate’ law a

controlling a to the validit of a non-compete claue.  That aid, if the emploment

agreement alo include a forum election claue requiring an dipute to e heard in

another tate, ome California court do permit the action to e tranferred to

another tate, leaving the emploee to rel on the court of that tate to appl

California choice-of-law principle to find the non-compete proviion invalid.

The complexitie decried aove often lead to conflicting outcome in different

tate, and uneeml “race to the courthoue” a litigant vie to find the forum

mot favorale to them.  In repone, the California legilature enacted Laor Code

ection 925, which govern contract entered into after Januar 1, 2017.  It tate

that a proviion in an contract that require an emploee to litigate or aritrate

outide of California a claim that aroe in California, or depriving an emploee of the

utantive protection of California law for a claim that aroe in California, ma e

voided at the requet of the emploee.  However, the ection contain an exception

to thi that applie where the emploee i “in fact individuall repreented  legal

counel in negotiating” the forum election or choice-of-law claue.  The recent cae

of NuVaive, Inc. v. Mile, rought in the Court of Chancer in Delaware (C.A. No.

2017-0720-G, eptemer 28, 2018), involved thi exception in ection 925.
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In NuVaive, the emploee, Mr. Mile, worked for the plaintiff, NuVaive, a Delaware

corporation.  Mr. Mile wa a California reident and worked for NuVaive in

California.  Mr. Mile’ emploment agreement included a covenant not to compete

pot-termination, and it included oth a Delaware choice-of-law and Delaware venue

proviion.  Under California law, the non-compete would have een unenforceale,

ut if Delaware law applied, it wa potentiall enforceale.  The iue therefore wa

whether the Delaware court hould honor the Delaware choice-of-law proviion in

the emploment agreement, or if it hould intead appl California law, with the

outcome of doing o eing a finding of unenforceailit.

Importantl, Mr. Mile wa repreented  counel in the negotiation of hi

emploment agreement, including the non-compete proviion in that agreement. 

The Delaware court found that ection 925 “if anthing, trengthen an anali of

California’ interet in preventing contractual end-run around it pulic polic.” 

 However, the court held that in enacting ection 925, the California legilature alo

“made a polic deciion that when contracting partie’ right are protected 

repreentation, freedom of contract trump thi interet.”  Thu, in the “narrow

circumtance” where an emploee ha legal repreentation during negotiation, and

a a reult, the partie’ argaining power i equalized, the court held that appling

Delaware law wa appropriate, and thu refued to find the non-compete

unenforceale under California law.

For companie with high-level executive in California where a non-compete

proviion might prove ver ueful, thi cae highlight the enefit of enuring that

the executive ha hi or her own independent counel, even if the compan pa the

ill, in order to negotiate an enforceale non-compete.
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