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. Most companies doing business in California
= are aware of California’s long-standing public
policy in favor of employee mobility over an
employer’s ability to impose a provision
prohibiting an employee from going to work

for a competitor post-termination, which is

embedded in California Business &
Professions Code Section 16600. Particularly where the employer is headquartered
outside of California, in a state where non-competes are enforceable under the
appropriate circumstances, some employers have attempted to implement choice-
of-law clauses in employment agreements with California employees that purport to
require any dispute between the parties to be governed not by California law, but
rather by the law of a state more favorable to the enforcement of non-competes. As
a general rule, California courts steadfastly refuse to enforce such clauses, stating
that the strong public policy and statutory prohibition against non-competes in
California overrides any contractual provision designating another state’s law as
controlling as to the validity of a non-compete clause. That said, if the employment
agreement also includes a forum selection clause requiring any dispute to be heard in
another state, some California courts do permit the action to be transferred to
another state, leaving the employee to rely on the courts of that state to apply

California choice-of-law principles to find the non-compete provision invalid.

The complexities described above often lead to conflicting outcomes in different
states, and unseemly “races to the courthouse” as litigants vie to find the forum
most favorable to them. In response, the California legislature enacted Labor Code
Section 925, which governs contracts entered into after January 1, 2017. It states
that a provision in any contract that requires an employee to litigate or arbitrate
outside of California a claim that arose in California, or depriving an employee of the
substantive protection of California law for a claim that arose in California, may be
voided at the request of the employee. However, the section contains an exception
to this that applies where the employee is “in fact individually represented by legal
counsel in negotiating” the forum selection or choice-of-law clause. The recent case
of NuVasive, Inc. v. Miles, brought in the Court of Chancery in Delaware (C.A. No.
2017-0720-SG, September 28, 2018), involved this exception in Section 925.
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In NuVasive, the employee, Mr. Miles, worked for the plaintiff, NuVasive, a Delaware
corporation. Mr. Miles was a California resident and worked for NuVasive in
California. Mr. Miles’ employment agreement included a covenant not to compete
post-termination, and it included both a Delaware choice-of-law and Delaware venue
provision. Under California law, the non-compete would have been unenforceable,
but if Delaware law applied, it was potentially enforceable. The issue therefore was
whether the Delaware court should honor the Delaware choice-of-law provision in
the employment agreement, or if it should instead apply California law, with the

outcome of doing so being a finding of unenforceability.

Importantly, Mr. Miles was represented by counsel in the negotiation of his
employment agreement, including the non-compete provision in that agreement.
The Delaware court found that Section 925 “if anything, strengthens an analysis of
California’s interest in preventing contractual end-runs around its public policy.”
However, the court held that in enacting Section 925, the California legislature also
“made a policy decision that when contracting parties’ rights are protected by
representation, freedom of contract trumps this interest.” Thus, in the “narrow
circumstances” where an employee has legal representation during negotiations, and
as a result, the parties’ bargaining power is equalized, the court held that applying
Delaware law was appropriate, and thus refused to find the non-compete

unenforceable under California law.

For companies with high-level executives in California where a non-compete
provision might prove very useful, this case highlights the benefits of ensuring that
the executive has his or her own independent counsel, even if the company pays the

bill, in order to negotiate an enforceable non-compete.

sS0600D8

Webinar: From #Me...
Squire Patton Bogg...
employmentlawworl...

Oct 30, 2018

&\ SPB Employment Law
@SPB_EmplLaw

We are delighted to welcome Jean-
Frangois Rage (partner), Coline Bied-
Charreton (of counsel) and Jean-
Sébastien Lipski (senior associate) to
our team in Paris! bit.ly/2JpMphV
SQUIRES

PATTON BOCES

Welcome
Jean-Frangois Rage
Coline Bied-Charreton
Jean-Sébastien Lipski

Oct 30, 2018

&\ SPB Employment Law
@/ @SPB_EmpLaw
UK #AutumnBudget2018: Employment

Tax - What you need to know
bit.ly/2RmnFcZ

UK Autumn Budget ...
:\) U I RE{ With the end of aust...

TTON BOG( .
squirepattonboggs....

Oct 30, 2018

&\ SPB Employment Law
@/ @SPB_EmpLaw

#newblogpost! Employee Data Subject
Access Requests: Part 3 - DSARs and
proportionality — limiting the search (UK)
bit.ly/2JmoX57

Employee Data Sub...

@ Some DSARs can b...

employmentlawworl...

Oct 30, 2018
Tweets by @spb_emplaw
ARCHIVES
Select Month j
RECENT UPDATES

Doing Business In California — When Can an Out-
of-State Employer’s Non-Compete Provision
Stand?

Webinar: From #MeToo to Marijuana and
Everything in Between: An Update on US
Employment Law in 2018

Employee Data Subject Access Requests: Part 3 —
DSARs and proportionality — limiting the search
(UK)

Written confirmation not a reasonable
adjustment for a queasy employee (UK)

Employee Data Subject Access Requests: Part 2 —
It's complicated — extending the DSAR deadline
(UK)

SQUIRE PATTON BOGGS BLOGS

The Anticorruption Blog

Brexit Legal

Capital Thinking Blog

Compensation and Benefits — Global Insights

Conflict Minerals Law



Down the Wire — Capital Markets Updates
eSQUIRE Global Crossings

0-I-CEE! Central and Eastern Europe Legal News
and Views

frESH: Perspectives on Environmental, Safety &
Health

Global IP & Technology Law Blog
Global Supply Chain Law Blog
Insurance & Reinsurance Disputes Blog
La Revue - Legal Updates from France
Latin America Legal

Northern Powerhouse Law

The Public Finance Tax Blog

Security & Privacy // Bytes

Sixth Circuit Appellate Blog

Sports Shorts

The Trade Practitioner

Triage Health Law

UK Finance Disputes & Regulatory Investigations
Blog

World Class Defense

EMPLOYMENT LAW WORLDVIEW

SQ UIR < ABOUT THE LABOR AND EMPLOYMENT TEAM

PATTON BOGGS The Employment Law Worldview Blog aims to interest and educate, to stimulate discussion, to provoke and sometimes just to amuse HR and other
practitioners around the world. Through contributions from our own Labor & Employment lawyers, along with occasional guest writers, it provides a

ATTORNEY ADVERTISING unique global insight into practical and legal HR issues relevant to employers everywhere. READ MORE

Privacy | Disclaimer

Copyright © 2018, Squire Patton Boggs. All Rights Reserved. LEXBLOG"




