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Chicago Passes xpansive Fair
Workweek Law
 efarth haw LLP on Jul 30, 2019

POTD IN WORKPLAC POLICI AND PROC

 Latoa R. Laing, Kevin M. Young, Trac M. illows, ara Fowler

efarth nopsis: Last week the

Chicago Cit Council passed the

Chicago Fair Workweek Ordinance,

argual the most expansive law of its

kind. When the law takes effect in Jul

2020, it will require covered emploers

to pulish emploee schedules at least

ten das in advance and impose

premium pa requirements for schedule

changes after that time. The law is noteworth for numerous reasons, including the

fact that it covers not just retailers, restaurants, and hotels, ut also industries not

tpicall targeted  fair workweek measures, such as health care, manufacturing,

uilding services, and warehouse services. mploers operating in Chicago should

act now to egin formulating a plan to ensure compliance and minimize impacts.

A fight that egan more than two ears ago ended on Wednesda, when Chicago

joined the growing numer of cities across the countr that have enacted predictive

scheduling laws. The Ordinance, originall introduced in June 2017, received

unanimous approval  the Cit Council. The new law is incredil expansive, and it

onl adds to the complex we of wage and hour laws that multi-state emploers

must account for in order to ensure compliance.

What Does the Ordinance Require?

imilar to man other predictive scheduling laws, the Chicago Ordinance requires

covered emploers to pulish covered emploee schedules at least 10 das in

advance (or 14 das starting Jul 1, 2022) of the first working da of an new

schedule, eginning Jul 1, 2020.

uject to a handful of exceptions, if the emploer changes the schedule after

posting, then it must provide the emploee with “predictailit pa” in the amount of

one hour of pa at the emploee’s “regular rate,” as defined  ection 7 of the

FLA (29 U..C. § 207(e)). If a change is made within 24 hours of the shift, the

emploee would e entitled to at least 50% of their regular rate for an scheduled

hours not worked due to the change.

The Ordinance speaks to more than just schedule changes, however. It also

estalishes the following requirements, among others:
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1. The Ordinance penalizes emploers who fail to provide emploees with at

least 10 hours off in etween shifts. pecificall, similar to spread-of-hour

requirements in New York, the Ordinance requires that emploees who work a

shift that egins less than 10 hours after the end of the prior da’s shift must e

paid at a rate of 1.25 times their regular rate of pa for the shift.

2. The Ordinance dictates that when a shift ecomes availale, the must first e

offered to covered, qualified emploees. If the offered shifts are not accepted,

the shifts must then e offered to temporar or seasonal workers who have

worked for the emploer for two or more weeks. This suggests that there ma

e cases when an open shift ma not e offered to a current emploee who is

not covered  the Ordinance (e.g., an emploee earning $27/hour) efore it is

offered to a temporar or seasonal worker.

3. Covered emploers must provide new emploees covered  the law with a

written estimate of the emploee’s projected das and hours of work for the

first 90 das of emploment, including average hours per week, expected

das and times or shifts that the emploee can expect to work (or not work),

and whether on-call shifts are expected

Who Is Affected?

The Chicago Ordinance will require attention from emploers who are not

accustomed to eing covered  similar measures in other areas of the countr.

Those who have grappled with fair workweek laws in other jurisdictions will not e

surprised to learn that the Ordinance applies to the hospitalit, retail, and restaurant

industries. ut the law goes much further: it also encompasses health care,

manufacturing, warehouse services, and uilding services.

Restaurants, as a general matter, are covered if the have at least 30 locations and

250 emploees gloall (though there is a carve-out for certain franchises with no

more than three locations in Chicago). mploers operating in the other covered

industries are suject to the law if the emplo more than 100 emploees gloall

(or 250 in the case of a non-profit).

The Ordinance is also expansive in the tpes of emploees it covers. It covers not

onl hourl emploees—specificall, those earning no more than $26/hour—ut

salaried emploees earning $50,000/ear or less. While the Ordinance includes an

exception for emploees who “self-schedule,” that term is defined to include onl

emploees who “self-select work shifts without emploer pre-approval pursuant to a

mutuall acceptale agreement.”

Finall, it is important to note that the Ordinance covers an emploee of a “da and

temporar laor service agenc” who has een assigned to a covered emploer for

420 hours within an 18-month period. Thus, certain temp agencies that might not

otherwise e covered will need to monitor where their emploees work and for how

long.

How Aout the xceptions?

The Ordinance carves out a few scenarios in which predictailit pa is not

required. A few of the more notale exceptions include: (i) mutuall agreed upon

shift trades etween covered emploees; (ii)  mutuall agreed upon changes

etween the emploee and emploer, if confirmed in writing; and (iii) changes that

an emploee requests and confirms in writing.

Additionall, the Ordinance contains exceptions specific to manufacturing and

health care emploers. In the former setting, predictailit pa is not triggered when

a schedule change is the result of events outside the emploer’s control (e.g., dela

of raw materials). For health care emploers, emploers will not e penalized for

changes due to (i) patient care needs that require specialized skills to complete a

procedure, or (ii) sustantial increases in demand due to weather, violence, or other

circumstances eond the emploer’s control.



mploers with unionized workforces will also need to take note of the Ordinance.

Like man other local wage measures, the Ordinance provides that its requirements

ma e waived in a collective argaining agreement. ut an such waiver must e

explicitl stated in clear and unamiguous terms, and, at this time, the cit has not

provided guidance on how that requirement will e interpreted, particularl for

CA’s that are not up for renegotiation until after the Jul 1, 2020 effective date.

How Will the Ordinance e nforced?

The Ordinance provides emploees with the right to file a civil lawsuit within two

ears of a violation, ut onl after sumitting a complaint to the Department of

usiness Affairs and Consumer Protection, which will then provide the emploer the

opportunit to respond. An emploee who wins such a lawsuit is entitled to unpaid

predictailit pa, as well as attornes’ fees and costs.

In addition, emploers are suject to a fine of $300 to $500 for each offense. ach

emploee whose rights are violated constitutes a separate offense, and each da of

violation constitutes a separate offense. Thus, the penalties for non-compliance can

mount quickl.

In furtherance of these provisions, the Ordinance authorizes Cit officials to access

work sites and records to monitor compliance and investigate complaints.

Takeawas and Next teps

We will continue to monitor and provide updates on what comes next for the

Chicago Ordinance, including an regulations or other guidance. In the meantime,

here are some steps to consider:

Review existing scheduling policies in preparation for implementing new

policies or revising existing policies to satisf the Ordinance;

Review dates for collective argaining agreements to determine when to

address the new Ordinance and seek a waiver during argaining; and

e on the lookout for further information such as regulations, model notices,

and other administrative guidance.

With predictive scheduling/fair workweek laws continuing to expand and grow in

complexit, companies should reach out to their efarth contact for solutions and

recommendations on addressing compliance with this Ordinance and other similar

measures across the countr.

For more information on this or an related topic please contact the authors, our

efarth attorne, or an memer of the Workplace Counseling & olutions

Team or the Workplace Policies and Handooks Team.
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