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Arbitrator’s finding that ATV was covered for SABS benefits under a
commercial umbrella liability policy is upheld
Harper Grey Lawyers: JoAnne Barnum
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Reaonalene; Motor vehicle accident

Farmer’ Mutual Inurance Co. (Linda) v. Ontario (Miniter of Finance)

Aritrator’ finding regarding the interpretation of a commercial umrella liailit polic wa found to e

unreaonale, ut wa upheld on the ai that the aritrator nonethele reached the correct dipoition.

[2017] O.J. No. 1072

2017 ONC 1192

Ontario uperior Court of Jutice

March 2, 2017

D.G. tinon J.

Farmer inured an ATV under a motor vehicle liailit polic. The ATV wa reported tolen to Farmer.
In exchange for pament, the right to the ATV were tranferred to Farmer and Farmer regitered it
ownerhip of the ATV. Two da later, an 11-ear-old uffered a ignificant injur while on the ATV. The
child wa living with hi mother and hi grandparent, and hi grandfather had car inurance through
Dominion of Canada General Inurance Compan. A a reult, a claim for no-fault enefit under the
tatutor Accident enefit chedule (“A”) wa filed on hi ehalf with Dominion.

Priorit dipute aroe etween Dominion, the Miniter of Finance (for Motor Vehicle Accident Claim
Fund pament), and Farmer regarding pament of the claim. The priorit dipute ultimatel proceeded
to aritration. uequent to the commencement of the aritration, it wa agreed Dominion wa not the
priorit inurer, and the matter proceeded to a hearing involving onl the Fund and Farmer.

In the circumtance, Farmer wa oth the inurer and inured under it own policie. At the time,
Farmer had a program of inurance on vehicle it operated in the coure of it uine and alo on
other liailit rik aociated with an uine that carrie on commercial operation. It had: (1) a
tandard Ontario Automoile Polic (“OAP”) providing coverage for defined or decried vehicle; (2) a
commercial general liailit inurance polic providing coverage motl for liailit not aociated with
the ue or operation of automoile ut which included an extenion for liailit ariing out of the
operation of non-owned vehicle; and (3) a commercial umrella liailit polic that provided an
additional acce laer of liailit coverage aove the limit of either of the other two policie. At the
time of the accident, Farmer had not taken an tep to add the ATV to the OAP polic ecaue it wa
not Farmer’ practice to do o for vehicle it came to own a a reult of pament of theft claim.
Therefore, at the time of the accident, the ATV wa not exprel lited a an inured vehicle under an
of the three policie.

The aritrator concluded that the ATV wa covered for A enefit under the commercial umrella
liailit polic iued  Farmer, and that Farmer wa the priorit inurer reponile for pament of
A enefit to the child. Puruant to the right of appeal contained in the partie’ aritration
agreement, Farmer rought an appeal to the Ontario uperior Court of Jutice, with the primar iue
eing that the aritrator erred when he found the ATV wa an automoile defined in the umrella polic.

On appeal, the court confirmed that the tandard of reaonalene applied in the circumtance. The
court agreed with Farmer’ umiion that the aritrator fundamentall erred when determining that
the ATV fell within the concept of an automoile a defined in the umrella polic. The definition within
the umrella polic for automoile wa (1) that the vehicle wa principall deigned for tranportation
and pulic road, and (2) the vehicle wa eing ued for tranportation and pulic road. The court
agreed that, if thi were the applicale definition, the deciion of the aritrator would e unreaonale.

However, the court held that the appropriate definition for conideration wa not found in the umrella
polic, ut rather wa found in the language of the tandard underling OAP polic. The court noted
that it would make no commercial ene to inure an automoile in an underling OAP polic and to
purchae umrella coverage that would not appl to the ame vehicle. ecaue the ATV wa not
exprel covered under the OAP polic, the quetion wa whether the ATV fell within the cope of the
Newl Acquired Automoile coverage. The court reviewed ndorement No. 4 in the umrella polic
and determined that the exce coverage provided  the umrella polic applied depite the failure of
the inured (Farmer) to maintain the underling polic. A a reult, the Newl Acquired Automoile
proviion of the OAP polic wa operative and the ATV fell within it, meaning that the proviion of the
OAP polic, including the A enefit coverage, applied to the ATV when the accident occurred.
Therefore, Farmer wa the priorit inurer.

Thi cae wa digeted  JoAnne G. arnum of Harper Gre LLP. If ou would like to dicu thi
cae further, pleae feel free to contact her directl at jarnum@harpergre.com or review her iograph
at http://www.harpergre.com.
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