KENNA

The
Business
Shield:

A comprehensive guide on minimizing
ambiguity in contracts

Dispute Resolution & ADR Insight March 2026



Introduction

T_he Business Shield:

Proactive Legal Engineering

The most cost-effective legal strategy in business relationships is to avoid disputes, as they
are a predictable risk. Minimising ambiguity and conflict in legal documents such as
contracts and agreements, mortgages and leases, among others, reduces these predictable
risks, if not eliminating them. However, most businesses opt for a reactive approach, rather
than being proactive to reduce such risk. Such thinking is expensive. Although legal defense
is good, a legal shield is much better.

Proactive legal engineering entails implementing mechanisms to anticipate risks and de-
escalate costly disputes. The use of clear, conflict-minimising clauses, tiered dispute-
resolution mechanisms, and early dispute identification serves as a preventive shield against
costly disputes.
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Why Proactive?

‘ ‘ Reactive approaches are expensive: Proactive engineering transforms legal documents
from mere formalities into strategic business tools that actively prevent conflict.

The Business Shield..




Contract Design as Prevention

Very often, the costliest contractual disputes do not arise from deliberate breaches, but from
contracts that fail to anticipate practical difficulties in performance! Preventive contract
design addresses this gap by creating agreements with clear, structured clauses to manage

friction before it escalates into formal conflict.2

Scope & Performance3

\¥hen parties are aware of their

exact obligations, what has to be delivered, the
milestones, and the measurable standards, it
leaves no room for speculation and reduces
interpretive disputes.4 Vague wording, such as
‘reasonable efforts” or "as required’, can lead to
disagreements between expectations and
performance.

Change Control

Addresses ownership changes or scope
variations. A clear step-by-step process
(instructions, impact assessments, approval)
allows changes to scope, time, or cost to be
managed without disputes.

Risk Allocation

Liability should be placed on the party best able
to control risk, and the limit of the risk should be
clear and appropriate insurance s This way, the
parties are less likely to make opportunistic
claims and more willing to cooperate, especially
in energy, project finance, and infrastructure
contracts.

Notice & Escalation

Mechanisms for early warning and escalation are
intended to have one party give formal notice of
the problem, and then the parties engage in a
structured discussion before any enforcement
action is taken. This way, the situation becomes
more transparent, and there is more room for a
solution.

Termination

These clauses define when, how, and with what
consequences a party can bring the relationship
to an end. At the end of the relationship, if the
parties have to escalate and start litigation, those
situations can be prevented if the termination is
based on what is very clearly stated, i.e., the
reasons for termination, the notice period, and the
outcomes of the exit.

Dispute Resolution

Tiered dispute resolution clauses specify a step-
by-step procedure for resolving disputes if and
when they arise. It usually starts with parties
negotiating in good faith. If necessary, they can
then pursue mediation or expert determination
before proceeding to arbitration, the primary
binding mechanism.

o113 [[-]y]il-/}}4 Obrascon Huarte Lain SA v HM Attorney General for Gibraltar®

The importance of these clauses was underscored in the UK High Court decision in

a major infrastructure dispute. The conflict emanated from Sub-Clause 20. 1 of the
contract between the parties, which obligated the contractor to issue a timely notice for extension of time and
additional costs if there are overriding circumstances which prevented them from concluding the project within the
stipulated timeline. The contractor neglected to give such notice as clearly as required under Sub-Clause 20.1.

The Court held that the contractor was not entitled to an extension of

time, having failed to comply with the clause.



The Tiered Dispute Resolution Clause:

The tiered dispute resolution clause in any
contract serves as a step-by-step
escalation ladder, giving the parties an
opportunity to resolve disputes at the
earliest stage while saving time and costs.”
It involves the following progressive stages:
negotiation, mediation, and arbitration,
before resorting to litigation.

Negotiation is a business-level problem-
solving mechanism focusing on preserving
the business relationship between the
parties. Where negotiation fails, parties
proceed to mediation, which we call a
facilitated negotiation with the assistance of
a third party. In the same vein, when
mediation  fails, parties proceed to
arbitration, which is more formal and closely
related to litigation. When mediation fails,
parties proceed to arbitration, which is more
formal, and it is conducted in a private
setting.

According to Joseph Grynbaum, and in his
words, “an ounce of mediation is worth a
pound of arbitration and a ton of litigation!”
This underscores the fact that the earlier a
dispute is resolved, the less costly and
damaging it is.

An illustration of a tiered dispute resolution
clause is seen below:

Where there are disputes arising out of or
in relation to any issue regarding the
interpretation,  performance, breach,
termination or validity of this contract, the
parties shall make efforts to negotiate
and find a solution to the issues therein,
within 20 days from the request of either
party to the other party. Where, after the
expiry of the 20 days, the parties have not
reached a settlement to the issues
therein, either party, within 10 days from
the expiry of such term, may refer the
dispute to Mediation in accordance with
the Arbitration and Mediation Act 2023. If
the dispute remains unresolved, it shall
be finally settled by arbitration under the
rules of a designated arbitral institution,
with the seat in Lagos, Nigeria, a sole
arbitrator, proceedings in English, and an
award that is final and binding. Nothing in
this clause prevents either Party from
seeking interim or conservatory relief
from a court of competent jurisdiction,
enforcing an arbitral award, or addressing
matters not capable of settlement by
arbitration.®

An ounce of mediation is worth a pound of arbitration
and a ton of litigation!”

Joseph Grynbaum



Operational Tools

Businesses are advised to implement practical systems to detect potential problems or
breaches before they escalate into costly legal disputes. Practical systems, such as the
establishment of a Joint Governance Committee and the creation of a real-time relationship
dashboard, are operational tools businesses must have.
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Joint Governance Committees Real-Time Relationship Dashboards
representatives of the parties to a contract use data and tracking tools to monitor the
serve as a relationship-management board functioning of the business relationship. It
that monitors contracts, discusses risks is expected to track payment timelines,
before they escalate, resolves operational compliance deadlines, risk flags, and
tensions, and aligns expectations when delivery milestones, amongst others.

business reality changes? It is expected that
both parties meet regularly to oversee
these relationships.

v Data-Driven Monitoring

@ Strategic Benefit

Businesses that adopt such operational tools are more inclined to prevent disputes
through design rather than fight them after damage is done.



Training Commercial Teams

Preventive contract drafting is quite ineffective if it is not backed by appropriate institutional
behaviour that enables its implementation. It is a common misconception that most disputes
arise from the absence of preventive clauses. However, it is often the case that the
commercial teams responsible for contract performance are unaware that contract
thresholds have been breached.
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Hence, a cultural change is necessary to treat the identification of potential problems as a
primary commercial responsibility, rather than a legal afterthought. Commercial teams
should be instructed to interpret contracts as performance guidance frameworks rather
than merely as legally binding documents.

In reality, this implies the ability to identify legally significant events, such as variations,
delays, force majeure triggers, and notice deadlines, in real time. Industries such as
construction and energy, and long-term infrastructure projects, are examples where failing
to promptly recognise these events can lead to the loss of contractual rights. Therefore,
specific workshops should focus on key contractual provisions, including notice
requirements, change processes, escalation clauses, and conditions precedent.

The Strategic Aim

The aim is to ensure that parties understand the importance of addressing issues
through contractual mechanisms and formal resolution, while maintaining the continuity
of commercial solutions.



The Business Shield:

Disputes are expensive and disruptive, but many can be avoided. Proactive legal
engineering helps businesses prevent conflicts by using clear, unambiguous contracts, step-
by-step dispute-resolution clauses, and practical execution structures. When issues are
identified early and handled properly, they are less likely to escalate into formal disputes.

Benefits of Prevention

*
Save Time & Money Strong Relationships Reliable Results
Minimizing costly litigation Maintaining commercial continuity Achieving efficient project
and operational delays. through collaboration. outcomes with less friction.

Moreover, training commercial teams to detect and resolve issues at the earliest
stage also reduces risk. Preventing problems rather than reacting to them helps
the business save time and money, maintain strong relationships, and achieve

more reliable, efficient results.

Final Verdict

"The most successful businesses don't just win disputes; they engineer
their relationships to avoid them entirely.’
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